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CTypeHT 2 kKypca

dakynbTeTa MeXAyHapoAHb X 3KOHOMUYECKUX oTHow eHnna XHIY um.C.KysHeuya

SAWLUTA TOPITroBbl X MAPOKB YKPAMWHE

AHHOmayus. [lpoaHanusupoeaHb HopMmb Oelicmeyl w eao 3akoHodamenbcmea, HopMmbl [paxdaHcKoz20 U
TamMmoxeHHO20 kodekcos u Me)KﬂyHapOdele coenaweHus no mopeoebl M acnekmam npaea uHmenneKmyaanoﬂ
cobcmeeHHOCMU, peeaynupyio w ue 3auyumy mopzaoshbl X Mapok 8 YkpauHe. BbipabomaHbl pekomeHOayuu no

ycoseepweHcmeogaHuw delicmeyio u e2o 3akoHodamenbcmea.

AHomauyia. [fpoaHani3oeaHo HOPMU 4YUHHO20 3akoHodaecmea, HopmMu lueinbHoeo ma MumHoeo kodekcig |
MiXxHapodHi y2aodu 3 mopzaoeenbHUX acnekmie npaea iHmenekmyanbHoienacHocmi, W o peaynwiomb 3axucm mopaosgux

mMapok 8 YkpaiHi. BupobneHo pekomeHOauyiiu o0o 800CKOHaneHHA YUHHO20 3akoHodaecmea.

Annotation. The article describes the current legislation, regulations and customs of the Civil Code and the
internationalagreements on trade-related aspects of the intellectual property law governing the protection of tradem arks in

Ukraine. Recommendations on the improvementofthe currentlegislation were developed.
Kniwouyeeb e cnosga: mopaoeb e Mmapku, lpaxdaHckul kodekc, CoenaweHus TPUITIC.

XXl Bek — Bek rno6anbHON TOProBNU, UMEeHHO NO3ToMy npoGnema 3awWUTLl NpaB Ha TOPTOBY MapKy aBnseTcs
oco6o0 akTyanbHOW B AaHHbLIW Nepuop. ToproBas Mapka Ha MeXAYHapoAHOW apeHe ABNsAeTCA OAHOW M3 Hanbonee akTUBHO
mcnonb3yemMbl x 06 beKTOB NpaBa MHTennekTyanbHOW cob6cTBEeHHOCTN. MMEeHHO NO 3TOW NPUYNHE TOProOBbLI € Mapkn 4yacTo
BbICTynawT NpeaMeTOM NMpaBOHapylW eHUR.

B ctatbe 495 MpaxpgaHckoro kogekca YKpauHb TroBopuTCcsa 06 MMyWwWecCcTBEHHbB X NpaBaX MHTeNnekTyanbHOW
co6CTBEHHOCTN Ha TOProBYyl Mapky U npeagycmaTtpuBaeT TO, HTO Bnajgeneuy MMylu ecTBeHHb X NpaB Ha TOPToOBY Mapky
BnageeT ocob6blM NpaBOM NpensaTCcTBOBaTb HE3aKOHHOMY NPUMEHEHWUI ero TOProBOW Mapku, a Takxe sanpewatb niob6oe ee
mcnonb3oBaHue.B cTatbe 495 NpaxgaHCKOro Kogekca YKpauHb yKasaHoO — MMylW ecTBeHHb € NpaBa MHTeNnNeKkTyanbHOM
co6cTBEeHHOCTNM Ha TOProBYKW Mapky npuHaanexaT Bnajenbuy CcoOTBeTCTBYyl U €ro cBuageTenbCcTBa, Bnagenbuy
MeXAayHapoaHOW perncTpaymumn, nuuy, ToproBas Mapka KOTOPOro Nnpu3HaHa B YyCTAaHOBNEHHOM 3aKOHOM NopsAagKe Xopouw o
M3BeCTHOW,ecnun apyroe He yctaHoBneHo aorosopom [1]. laHHas cTaTba NogpasymeBaeT, YyTo B cnyyae ecnum cybbekrT,
o6napaw Wi CBUAETEeNbCTBOM , W He GbiNo pakTanepeaayn TOProBoit MAapkmu Nno AOTOBOPY UCKNIO YNTENbHOW NULEH3INUN, TO
BO3MOXHOCTb npenaTCcTBOBATH NPOTUBO3AKOHHOMY nNpUMEHEeHNK TOpI’OBOIZ M apkwu n BO3MOXHOCTDb 3anpewartTsb
mcnonb3oBaHWe 3TOMN Mapku ecTb TONbKO Yy oGnaﬂaTenﬂ CBVIﬁleTeJ'IbCTEa Ha nNnpaBoO nNpenaTcTBOBAaTb MU 3anpewaTsb
Mcnonb3oBaHWEe AAHHOW Mapku.

B nyHkTe 4 cTtaTtbu 16 3akoHa YkpaumHbl "O6G oxpaHe npaB Ha 3Haku AnNsA ToBapoB W ycnyr" npeanucaHo —
Mcnonb3oBaHWEM 3HaAKanNpu3HaeTCA: HaHeCeHMe ero Ha Nw 6o ToBap, ANA KOTOPOTO 3HAK 3aperMcTpupoBaH, ynakoBky, B
KOTOpPOMW NOMelW aeTCcsi TaAakOW TOBap,BbIBECKY, CBSI3aHHYI0 C HUM, 3TUKEeTKY, Hal UBKY, 6upKy nubo Apyroi NpukpenneHHb it Kk
ToBapy nNpeaMeT, XpaHeHWEe Takoro ToBapa C yKa3aHHbIM HaHeCEeHWEM 3HakKa C UEeNbl NPefNoOXeHUs ANS Npoaaxw,
npepnoxeHwe ero ANsS npoagaxu,npogaxa, uMnopT (BBO3) M 3KCNOPT (BblBO3); NTPUMEHEHNE €r0 BO BPeMSA NPpeaNnoOXeHUA un
okasaHus niob6onycnyrn,ans KOTOPOW 3HAaK3aperMmcTpupoBaH; NpUMEeHeHNe ero B AeNOBOW AOKYyMeHTauum nnéo B pekn ame
MBCeTu MHTepHET, B TOM YNCNE B JOMEHHB X UMeHaX.

B3HaK NPM3HAETCHA UCNMONb3OBAHHBLIM, €CNU OH NPUMEHEH B hOpMeEe 3aperMcTPMpPoOBaHHOTO 3Haka, a Takxe B hopme,
KoTopas oTnNMYyaeTCcs OT 3aperNCTPUPOBAHHOINO 3Haka NUW b OTAENbHLI MU 3NT€EMEHTAaMMN, eCNU 3TO HE U3MEHAET B LeNoMm
OTNUYUTENbHOCTb 3Haka [2]. Takum o6pa3omM NoA NCNONb30OBAaHMEM TOProBOW Mapku nojgpa3ymMeBaeTCcs He TONMbKO Npoaaxa
UMW XpPaHEHMEe,HO MW UMNOPT, N 9KCNOPTTOBAPOB,HAa KOTOPbLIX €CTb AaHHOe 06 03HayeHne. MoxXxHO caenaTb BbIBOA, YTO NpH
MMNOpPTE MNM 3KCNoOpTe TOBapa, Ha KOTOPOM HaxoaUTcA o6oO3HaYeHMe TOProBon Mapkn 6e3 cornacua Ha aTo Bnaaenbua
AaHHOW TOProBOW Mapkn SBNSeTCs NpaBoHapylWw eHWe ero npas.

FocyaoapcTBeHHasi TaMoxXeHHas cnyx6a YKpauHb , BblCTynas y4aCTHUKOM cUCTeMbl npejoTBpauweHns obopoTta B
rocyapapcTBe NUPaTCKOW NPOAYKUMWUM rapaHTUpyeT MeponNpuAaTUS NO 3alluTe NpaB MHTeNNekKTyanbHOW COGCTBEHHOCTHN Ha
TOProBYyld MapKy el e Ha TaMOXEHHOW rpaHnl e Hawero rocyaapcTea. B ctatbe 255 TaMOXEHHOTO kKoJgekca ykasdaHo —
TaMoOXeHHbBI W KOHTPONb M TaMoOXeHHOe OodoOpMNeHMe ToBapoB, copgepxXawux ob6bekTbl NpaBa WUHTennekTyanbHON
cCO6CTBEHHOCTMN, KOTOPbl @ BBO3SITCS Ha TAMOXEHHY TEeppPUTOPUID Y KpPauUHbL UNU BbIBO3ATCSH C TAMOXEHHOW Tepputopumu
YKkpauHb , ocyuwecTBnsaiTcA B ofuwem nopssake ¢ yyeTomM 0CO6GEHHOCTEN, YCTAHOBNEHHbB X 3TuUM KoJeKCcoOM u Apyrumu
3akoHaMu YkpauHb [3].

MameHeHus ot 2006 roga B TaMOXeHHOM kopgekce YKkpauHb NpuBenu kK cO3JaHWIO psga 3akKOHOB, KOTopbl e
ABNSAKWTCSA OQHUMMU N3 OCHOBHBLIX B HacTosflee BpeMsa, UCNONb3yllWMUecCss NpU NepemMel, €eHUN TOBAapPOB Yepes TaAaMOXEHHY
rpaHuMuy YkpauHbel . B gaHHOM pgokymMeHTe GbINMM peanu3oBaHb TOCYyAapCTBOM MeX/[JYHapoAHb € NpaBoOBbl € HOPMb U
nonoxeHua CornaweHns No TOProBbI M acnekTam nNnpasB MHTennekTyanbHoW cob6cTBeHHocTn (TPUMC). CornacHo aTomy
3aKOHY:

Ecnu TaMoOXEHHb i oOpraH Ha OCHOBAHMM [AaHHB X peecTpa ToBapoB, coaepxawnx o6bekTH nNpaBa
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MHTennekTyanbHOW CcO0B6CTBEHHOCTM, KOTOpPbL W BeaeTCA CcNeunanbHO YNONHOMOYEHHBLIM LEHTPanbHbBIM OpPraHom

MCNONHUTENbHOW BNnacTu B obnacTum TaMOXEeHHOTro gena, BolABNAeT NpU3HaAaKW TOro, 4HTo ToBaphbl , NpegbsasBNEeHHb € A4NA



TaAMOXEHHOro KOHTPOMNS M TaMOXEHHOro odGoOpMNeHUss, ecTb KOHTpad akKTHbBI MU, UX TaMOXeHHOe odopmMneHUEe
npuocTaHaBnuBaeTCcA. Takue ToBapb nojgnexaT pa3Mel eHWIO Ha ckNnajax BPeMEHHOro XPaHEHMUS WNW Ha cknapgax
TaMOXEeHHb X opraHos [4].

CooTBEeTCTBYOW NN OpPraH UMeeT NPaBO BbIHECTU pell eHne, NpeanNMUCbH Balo W ee 3assBUTENI0 ONNaTUTb UMNoOpTepy,
rpysononyvyatentwo WM Bnajaenbuy TOBapoB Haanexauylo KomMneHcauuw 3a nwob6on yuwepb, NPpUYNHEHHBI N UM nNpwn
HenNnpaBOMEpPHOM 3alepPXaHWUN TOBAPOB UNW NPU 3aAepXaHUN TOBaAapOB, BeiNylW eHHbI X B cBo6oaHoe o6pawenHune.

KoMneTeHTHbB 1 opraH umeeT npaBo notpe6oBaTb OT 3asABUTens nNpejocCTaBNeHUs 3anora UNU PaBHOLEHHON
rapaHTUMW, JOCTATOYHOW ANSA 3alW UTbl OTBETYNKA W KOMNETEHTHOro opraHa u npeaoTBpal eHUs 3noynoTpeGneHnin npasamm.
TakoWW 3anor UNu paBHOLEHHAs rapaHTNs He AONXHbB HeoOGOCHOBAHHO yJepxXuBaTb OT o6GpawWeHNs K 3TUM Nnpouegypam.

KoMmneTeHTHb @ OpraH mmeeT NpaBoO BblHECTUM peweHne, npegnumcbolBa U ee YHUYTOXEHME NNKU yctTpaHeHme na3
obpaueHna koHTpad akTHb X ToBapos [5].

NTvuo, KoTopoMy B COOTBETCTBUM C 3aKOHOAATENbCTBOM YKpPpaMHb NpUHAaANexaT UMYylLW eCTBEHHb € NpaBa Ha
TOProBYyl MapKy M KOTOpOe MMeeT NPUYWUHBI CYUTaATb, YTO NPW NEpeMeleHN TOBApOB Yepes3 TaAaMOXEHHYI rpaHuuy
YkpanHb HapywatwTca nnbo nmew T BCe W aHChL 6blTb HapylWw eHbl €ro NpaBa Ha TOProBYl MapKy, MMmeeT npaBo nojaThb B
cneynwanbHO YNONHOMOYEHHbL I LEHTpPaNbHbLI W OpraH MCNONHWTENbHOW BRNacTu 3asBNeHuMe O coaeicTBUN 3awW uTe
npuHagnexawmux €My UMylU eCTBEHHb X NpaB Ha O06beKkT WHTeNnNnekTyanbHOW COGCTBEHHOCTW NyTeM BHECEHMUSN
COOTBETCTBYKWIWUX CBeAE€HUN B TaMOXEHHb N peecTp 06beKkTOB NpaBa MHTennekTyanbHOW cob6cTBeHHOCTU [6]. Apkum
npumMepoM JaHHOTO 3akoHa sBnseTcs cobbl Tue, npousowegwee B gekabpe 2012 roga. Jatckas komnaHwua JYSK,
Toprywuwasa B YkpanHe ToBapamMu gnsagoma,cTonkHynacb c npo6nemamun BBo3a B CTpPaHy OYepeaHON NapTunM Nnpoay KUUMK.
YKpauHCKasi TaMOXHS 3aAaBMUNa o CylWecTBOBaHNM NaTeHTa Ha NnneYynkn ansogex/abl n TpebyeT BbiNNaTuTb POANTU, NNW eT
razeta "KommepcaHTb -Ykpauna".

Mocnosam rnaBbl ykpaumHCcKkon komnaHuu rpynnel JYSK,B TamMmoxeHHOW cnyxbe 3aaBnao T, 4yTo 3TOT BUJ ToBapa B
YkpauHe 3anaTeHTOBaH M BBO3UThL €ro 6e3 paspew eHns npasooGnanartens Henbasa [7].

Mcxona na nepeyYyncrneHHb X HOPM, 3aKOHOB U COTNalleHMn MOXHO cAenaThb BbIBOA, YTO HAa TeppUTOpPUMU Y KpauHB
NOCTENEeHHO NPOMCXOAWUT yCUNeHNe 3akoHoAaTenbHOW 6Ga3bl B chepe MHTeNNekTyanbHONW COGCTBEHHOCTN, @a UMEHHO B
cchepe 3aW NTLl TOProBb X Mapok. HecmMoTpsa Ha To, 4TO GONbW MHCTBO 3aKOHOB, NPpeANUCbL BAal W MUX 3alW UTYy TOPTroBbl X
Mapok, GelnKu HanucaHbl B XX CT., OHW ABNSAKWTCS akTyanbHb MW B Hawe BpemMs, ofHako Heob6Gxoaumo oGecneuynTsb

peanu3ayuniw JAaHHOTNoO 3akKoHojgaTenNnbCTBAa Ha NpakTuke.
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