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Legal regulation of monopolistic formations in Ukraine

Monopoly recognizes the dominant position of an
entity that enables it to restrict competition on the
market of a particular product (works, services) on its
own or with other entities (Economic Code, art. 27, p.1)
[1]. The market in which the monopoly operates is
called a monopoly market. The monopolist fully meets
the needs of the market for a particular product. It
occurs where there are barriers to entry. The products
are homogeneous and have no close substitutes. The
price for monopoly products is economically
unreasonable (high). To consider another way of
designation, it can be said that monopoly is defined as a
branch, as it takes place in a whole economical market
and it is holistic and indivisible.

Sources of monopoly power (factors of
monopolization), creating high entry barriers to
potential competitors and to stay only enterprise in the
industry for some period of time may be: 1) economies
of scale on which the only one company is able to meet
industry demand; 2) copyrights, patents for inventions,
licenses for their wusing right; 3) innovations;
4) exclusive rights to conduct any type of activity,
received from the state; 5) high import duties;
6) private property of land, creating control over raw
materials, unique natural resources, etc. [2].

According to part one of Article 12 of the Law of
Ukraine “On Protection of Economic Competition” [3],
an economic entity occupies a monopoly (dominant)
position in the commodity market if: it has no
competitors in this market; does not endure significant
competition owing to limited access to other entities for
the purchase of raw stuff, materials and sales of goods,
barriers to other entities’ access to the market,
privileges or other circumstances.

Monopoly (dominant) is considered to be the
position of an economic entity whose share in the
commodity market exceeds 35 percent, unless it proves
to be highly competitive.

Monopoly (dominant) may also be recognized as
an entity’s position if its market share is 35 or less
percent, but it does not endure significant competition,
in particular owing to the relatively small size of
market shares held by competitors.

Along with these norms, there are special
conditions for establishing the monopoly (dominant)
position of each of several economic entities.

According to part 4 of Article 12 of the Law of

Ukraine “On Protection of Economic Competition” it is
considered that each of two or more economic entities
holds a monopolistic (dominant) position in the market
of goods if there is no competition between them or
there is little competition between them and, taken
together, one of the conditions provided for in part one
of this Article.

Monopoly (dominant) is also considered the
position of each of several economic entities, provided
that the following conditions are fulfilled: a) a
cumulative share of no more than three entities that
hold the largest market shares in one market exceeds 50
percent; b) a cumulative share of no more than five
economic entities holding the largest market shares in
one market exceeds 70 percent, without proving that
the conditions of part four Article 12 are not fulfilled.

There are different concepts in monopolistic
discovery.

According to the Law of Ukraine on April 20,
2000 Ne 1682-1I1 “On Natural Monopolies” a natural
monopoly is a “state of the commodity market in which
the demand satisfaction is more efficient if there is no
competition due to technological peculiarities of
production (in connection with a significant decrease in
production costs per unit of goods as production
increases), and goods (services) produced by natural
monopoly entities cannot be replaced by consumption
of other goods (services), and therefore demand for this
in the commaodity market is less dependent on changes
in prices for these goods (services) than the demand for
other goods (services)” [4]. Such monopolies exist in
different countries, for example, in the field of water,
gas, energy supply of cities and regions, in the field of
postal services, etc.

Monopolies are called open, in case if their
sources of monopoly power cannot provide them with a
long-term monopoly position (for example, innovation,
unfair competition or lack of awareness of buyers, as a
rule, they are provided by temporary monopoly
advantages).

Closed monopolies are those that fear less
potential competition, more durable and based on more
stable barriers (for example, existing ownership of a
unique plot of land) [5].

Natural monopoly arises from objective reasons.
Firstly, it may occur when the entire volume of a
particular product or service is the product of one or



more firms. In this case, competition is either
impossible or undesirable (for an example, in energy,
metro). Secondly, this form of monopoly arises in
agriculture and extractive industries.

Thus, on the one hand, the reason for the existence
of a natural monopoly is allegedly legislative, since the
state makes it impossible to compete in certain areas of
economic activity. However, on the other hand, the
legislative granting of exclusive rights and attribution
of economic activity to a natural monopoly applies only
to those types in which the economic efficiency of
concentration of production is observed. Since the
economic efficiency of concentration of production is
observed in a considerable part of production, and the
need to grant exclusive rights, called the natural
monopoly, is declared only in cases of undesirable
competition from the point of view of society, the
reason for the natural monopoly is still legislative in
nature [6].

In Ukraine, natural monopoly entities (legal
entities) operate in the following areas: transportation
of oil, petroleum products, natural gas and other
substances by pipeline; transmission and distribution of
electricity; use of railway tracks; dispatching services,
stations and other infrastructure providing public
transport  services; air traffic control; public
communications; centralized water supply and
drainage, heat supply; specialized services for transport
terminals, ports and airports [7].

State influence on the activities of natural
monopoly entities is carried out through various
measures, in particular: licensing of activities in this
field and in the public markets; regulation of prices and
tariffs and the application of other economic
instruments (taxes and fees, depreciation, subsidies,
etc.); definition of appropriate obligations for the
subjects of natural monopolies, state and public control
over their observance; the imposition of liability in the
form of fines, the removal of illicit profits, the proceeds
and damages. The direct regulation of the activities of
natural monopoly entities is carried out by national
commissions, which are central executive bodies with
special status.

The Antimonopoly Committee of Ukraine is a
state body with a special status whose purpose is to
provide state protection of competition in business and
in the field of public procurement (art. 1) [6].

The main task of the Antimonopoly Committee of
Ukraine (according to the Article 3 “On the
Antimonopoly Committee of Ukraine”) is to participate
in the formation and implementation of competition
policy in the part of:

1) exercising state control over compliance with
the legislation on protection of economic competition
on the basis of equality of economic entities according
to the law and priority of consumer rights, prevention,
detection and termination of violations of the

legislation on protection of economic competition;

2) control over concentration, coordinated actions
of economic entities and regulation of prices (tariffs)
for goods produced (sold) by subjects of natural
monopoly;

3) promoation of fair competition;

4) methodological support of application of the
legislation on protection of economic competition;

5) control over the creation of a competitive
environment and the protection of competition in the
field of public procurement;

6) monitoring of state aid to economic entities and
monitoring the admissibility of such assistance for
competition.

The peculiarities of the monopoly that emerge
from the analysis confirm the thesis that these
structures dominate within the national economy.
Monopolies, for the most part, have both economic and
political significant impact. In addition, the activities of
a large number of monopolies are related to the
advocacy of certain oligarchic circles or a certain state

policy.
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